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GRAVES, JUSTICE, FOR THE COURT:

1.  Thisgoped aisesfrom ajury verdict in the Circuit Court of Clay County, Misss3ppi, convicting
Demetrius Diontra Barber of capital murder and sentencing him to sarve life imprisonment in the custody
of the Missssppi Department of Corrections without digibility for parole Aggrieved by this conviction
and sentence, Barber raises the following issues on goped:

l. WHETHER THE TRIAL COURT ERRED BY REFUSING BARBER'S
MANSLAUGHTER INSTRUCTIONS, DGP-14 AND DGP-15.



. WHETHER THE TRIAL COURT COMMITTED REVERSBLE ERRORBY
DENYING BARBER'SMOTION FOR MISTRIAL.

. WHETHER THE TRIAL COURT ERRED BY FAILING TO GRANT A
DIRECTED VERDICT AND DENYING BARBER'S MOTION FOR A
JN.OV.

V.  WHETHERTHETRIAL COURT ERRED BY FAILINGTOGRANT A NEW
TRIAL.

FACTS

2.  OnMay 22,1998, William McCain arrived a Glenda Cooperwood strailer on Gin House Road
inHopewdl, Clay County, Missssppi. Shortly theresfter, Cooperwood' s cousin, Kevin Wilson, arrived
a Cooperwood shome. They dl began to drink beer. McCain gave Cooperwood $100 and ingtructed
her to go and purchase some cocaine. Cooperwood |eft the trailer to purchase cocaine but returned
without the cocaine

3. Around 11:30am., Barber arrived at Cooperwood strailer. Cooperwood asked Barber if hehad
any cocane, and he responded affirmatively. Cooperwood, McCain, and Barber went to Barber's car,
where Barber s0ld McCain the cocaine. Cooperwood and McCan went back ingde Cooperwood' s
trailer, where Cooperwood, McCain and Wilson consumed the cocaine. Afterwards, Barber returned to
thetrailer and asked to usetherestroom. Barber went into the restroom and sayed afew minutes. When
Barber returned from the restroom, he pulled out a pistol and told McCain to “Up dl your money.”
McCan“toddhimtof__khim....” Barber then shot McCantwice McCain then rushed Barber, and
adruggled ensued over thegun. McCain grabbed Wilson, usad him asashidd, and McCain then ran out

of the front door. McCain was ebleto get into histruck and drive away.



4.  After McCainleft, Barber told Cooperwood and Wilson thet they did not know him. Barber told
themto say thet it was “Dee Deg’ and that he would kill them and their families if they disdosad his
identity. Barber then left Cooperwood straller.
%.  McCan ultimady died from the gunshot wound to his abdomen.
DISCUSSI ON

l. PROPOSED JURY INSTRUCTIONS DGP-14 AND DGP-15
16.  Barber arguestha the trid court committed reversble error by refusing to grant  proposed jury
indructions DGP-14 and DGP-15, which embodied the lesser offense of mandaughter. Barber contends
that the factsin this case do not rise to the levd of murder but more accuratdly support a conviction for
mandaughter.  Barber assarts that the jury should have been given the lessar-induded charge of
mandaughter to condder as apossble verdict.
7. Therecord reflects that Barber sold McCain cocaine. At the time of the sale, Barber could see
themoney in McCain'shillfold. Barber later pulled out apistal and told McCainto*Updl your money.”
McCain refused, and Barber shot McCain. McCain later perished. It is evident that McCan's murder
was committed during the commission of acrime, spedificaly robbery. This Court found in Griffin v.
State, 557 S0.2d 542, 549 (Miss.1990), that ahomicide having occurred during the course of arobbery
dd not requireamandaughter indruction to begiven. Wefind noreversbleerror inthetrid court’ srefusa
to indruct the jury on mandaughter.

Il. MOTION FOR MISTRIAL
18.  Barber assatstha the trid court erred in denying his motion for amidriad. Barber contends a

datement made by Deputy Sheriff Perkins on aross-examinaion warranted amidrid.



19.  Therecordreflectsthat whileon cross-examination, Deputy Perkinswasasked by defensecounsd
about the possihility of the two State s eyewitnesses being suspects

Q: Were you ever a party to a conversation with Joe Huffman and/or any other
officarsthet if y'dl did' nt [9¢] get what you wanted or agtatement to your liking
thet you—they were going to be implicated as sugpectsin the homicide?

| can't remember ever having aClay County officer meke any kind of Satement
like thet.

Okay . Wdl let meask you this, uh, Officer Perkins, I’ vetalked to you about this
before, had' nt [SC] |, this case?

Y ou talked to me to the point that you were trying to get your dient to plea
bargan-"

All right. We-we-- |-- we re going--

BY THE COURT: Jus—ud amomert.

—of quff likethat.

BY MR. KITCHENS: No. No.

BY THE COURT: Jug amoment. Thejury will disregard the last Satement by
thewitness. now, answer directly the quedtion thet is asked--

> Qo » QO 2

110. Shortly theredfter, the jury was excused, and Barber made moved for amidrid. Thetrid court
dated that Deputy Perkinss satement was improper:

The question was overly broad and was a quedtion by defense counsd concerning

discussonsthat he had with the witness and thet was a problem. That opened the door.

.. | indructed the jury to fallow the indructions thet | gave them and | assume that they

did. Thematter’'sdosad. The mation isoverruled.
11. The gpplicable gandard of review for denid of a motion for midrid is abuse of discretion.
Slaughter v. State, 815 So.2d 1122, 1131 (Miss. 2002). Where an objection to impermissble
tesimony is sudained and the jury isingtructed by thetrid court to disregard the Satement, this Court has
hdd refusd to grant amidirid isproper. The Court ressons*jurorsare presumed to havefollowed thetrid
judge sindructions” McNeal v. State, 658 So0.2d 1345, 1348 (Miss. 1995). ThisCourt hasdso hdd

that the trid court’s indruction to the jury to disregard such testimony is sufficient to prevent prgudice



Strickland v. State, 784 So.2d 957, 964 (Miss. 2001). For thesereasons, wefind no reversble error
inthetrid court’sdenid of amigrid.

[l. MOTIONS FOR DIRECTED VERDICT AND JNOV
12. Barber contendsthat thetrid court erred by denying hismoationsfor adirected verdict and INOV.
Barber assarts thet the Siate' s evidence was insufficent to warrant a conviction. Barber daims thet the
testimony by Cooperwood and Wilson wasnot bdieveble. Additiondly, Barber contendsthat hedid not
take money from McCain. Therefore, he contendsthat thereisno proof of robbery, and he should not be
found guilty of capita murder.
113.  Thecrime of robbery usng awegponiswdl defined in Miss. Code Ann. 8 97-3-79 (Rev. 2000)
which daesin petinent part:

Every person who shdl fdonioudy take or attempt to take from the person or from the

presence the persond property of ancther and againgt hiswill by violenceto hisperson or

by putting such person in fear of immediae injury to his person by the exhibition of a

deadly wegpon shdl be guilty of robbery and, upon conviction, shdl beimprisoned for life

in the date penitentiary if the pendty isso fixed by thejury .. ..
14. Thejury stsasfinder of fact and hasthe duty to assessthe credibility of thewitnessesand resolve
conflictsinthe evidence. Groseclose v. State, 440 So.2d 297, 300 (Miss. 1983). The credibility of
witnesssswasfor thejury to determine. Thejury heard the testimony and was given the opportunity to
obsarve thewitnesses demeanor. Thejury found that thefacts support afinding that Barber killed McCain
during the commisson of robbery. Reversd of adenid of a directed verdict or INOV may only be
granted when, “ with respect to one or more of dementsof the offense charged, the evidence so consdered

is uch that reasonable and fair-minded jurors could only find the accusad not guilty.” Gleeton v. State,

716 S0.2d 1083, 1087 (Miss. 1998). Wefind the verdict was supported by sufficient evidence, andthe

trid court did not err in denying Barber’s INOV mation.
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IV.  MOTION FORNEW TRIAL
115. Barber assatsthét thetrid court ered when it denied hismotion for anew tria. Barber maintains
thet the guilty verdict was againgt the overwheming weight of the evidence and thet the denid of themotion
for anew trid resulted in an unconscionable injudtice.
116. “Inreviewing the decison of thetrid court onamoation for anew trid, this Court viewsdl of the
evidence in the light mogt conggtent with the jury verdict. A mation for anew trid addresses the weight
of the evidence and should only be granted to prevent an unconsciongble injusice” Danielsv. State,
742 So.2d 1140, 1141 (Miss. 1999).
17.  Therecord reflectsthat Barber pulled out apistol and demanded dl of McCain'smoney. McCan
refused, and Barber shot McCain. McCaindied asaresult of thegunshat wound inflicted by Barber. We
find thet thereisno showing that the verdict condituted an unconscionable injudtice or thet it isagaind the
weight of the evidence. Additiondly, Barber hasfalled to present any evidence that would warrant anew
trid. Wefind no manifest eror by thetrid court in denying Barber’ s mation for anew trid.

CONCLUSION

118.  For theressonsindicated aove, we afirm the judgment below.
119. CONVICTION OF CAPITAL MURDER AND SENTENCE OFLIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF

CORRECTIONS, WITHOUT ELIGIBILITY FOR PAROLE, AFFIRMED.

PITTMAN, C.J., McRAE AND SMITH, P.JJ., WALLER, COBB, DIAZ,
EASLEY AND CARLSON, JJ., CONCUR.



